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George V. Voinovich 
Governor 

January 5, 1998 RE: DOEFEMP 
COMMENTS: OU4 SEP - 
CONSERVATION AREA 

Mr. Johnny Reising 
U.S. Department of Energy, Fernald Area Office 
P.O. Box 538705 
Cincinnati, OH 45253-8705 

Dear Mr. Reising: 

Ohio EPA has reviewed DOE's November 20, 1997 submittal "Proposal Establishing 
Conservation Area Near the Fernald Environmental Management Project Operable Unit 4 
Supplemental Project." Ohio EPA concurs with the goal of establishing a conservation easement 
and the criteria included for property selection. Following are Ohio EPA comments addressing 
the mechanism and implementation of a conservation easement. Additionally, attached is a boiler- 
plate conservation easement obtained from the Nature Conservancy which can be used in 
developing the proposed easement. 

1)  Commenting Organization: OEPA Commenter: OFFO 
Section #: General Comment Pg. #: Line #: Code: C 
Original Comment #: 
Comment: Considering DOE's limited experience with obtaining and implementing conservation 
easements, Ohio EPA recommends DOE more fully evaluate the option of using a third party 
(e.g., Nature Conservancy, Hamilton County Parks. ODNR, etc) for obtaining, implementing and 
monitoring the conservation easement. Using a third party would reduce the need for DOE to 
continue perpetual monitoring while providing DOE access to the property for study. 
Considering the DOE legal process and land acquisition process, it is likely the use of a third- 
party would be much more efficient, timely and less onerous on the land owner. 

2) Commenting Organization: OEPA Commenter: OFFO 
Section #: General Comment Pg. #: Line #: Code: C 
Original Comment #: 
Comment: Additional detail regarding monitoring must be included. Ohio EPA recommends 
initial monitoring be completed prior to finalization of the easement so that the easement can 
accurately define the current condition which is to be conserved. Finally, monitoring over the 
duration of the easement is an essential element for ensuring compliance. 
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3) Commenting Organization: OEPA Commenter: OFFO 
Section #: General Comment Pg. #: Line #: Code: C 
Original Comment #: 
Comment: Ohio EPA requests the opportunity to review any draft conservation easement being 
negotiated with the land owner to ensure compliance with the Supplemental Project objectives. 

4) Commenting Organization: OEPA Commenter: OFFO 
Section #: General Comment Pg. #: Line #: Code: C 
Original Comment #: 
Comment: As a particular piece of property was envisioned during negotiations of the OU4 
Dispute Resolution, Ohio EPA would like to participate as appropriate in meetings with the 
landowner. Additionally, it may be appropriate to discuss with the landowner which group would 
be preferable for implementing such an easement (DOE or third-party). 

If you have any questions, please contact me. 

Sincerely, 

Thomas A. Schneider 
Fernald Project Manager 
Office of Federal Facilities Oversight 

cc: Jim Saric, U.S. EPA 
Terry Hagen, FDF 
Ruth Vandegrifi, ODH 

Manager, TPSS/DERR,CO 
Francie Barker, Tetra Tech EM Inc. 
Mark Shupe, HSI GeoTrans 
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GRANT OF CONSERVATION EASEMENT 
FEB 2 21994 

kbD!lDB,  rnlrm? OHIO 

THIS GRANT OF CONSERVATION EASEMENT is made by and between 
, I n c . ,  a corporation under the laws; of the 

State of Ohio (herein referred to as the t'Gxantor") and THE 

NATURE CONSERVANCY, a non-profi t corporation organized land 
existing under the  laws of the District of Columbia (herein 
referred to as the IIConservancy") . 

* WITNESS THAT: 
WHEREAS, Grantor  is t h e  owner o€ approximately 87.234 acres 

of real  property in County, Ohio, which is described in 
Exhibit "A" attached hereto and incorporated by reference herein, 
(hereinafter referred to as the tlProtected Property") ; and 

WHEREAS, the Protected Property, I n  .its-present s t a t e ,  

remains relatively undisturbed and in a na tu ra l  state and has 
significant and substantial value as a natural, ecological, 
aesthetic, scientific, and educational resource; and 

WHEREAS, the Protected Property is a significant natural. 
area containing floodplain forest, mature oak-hickory woodland 
and a relict short-grass prairie; and 

WHEREAS, these natural characteristics and ecological and 
aesthetic features and values contribute to the natural heritage 
of the S t a t e  of Ohio;  and 

ecological and aesthetic features and values of the Protected 
Property and is committed to the conservation and preservation of 
t h e  natural elements and ecological and aesthetic features and 

values of the Protected Property in peqetuity by the use of the 
Protected Property in a manner consistent: / with t h e  t e r m s  of this 
Conservation Easement; and 

WHEREAS, Grantor recognizes these natural elements and the 

WHEREAS, the Conservancy is a non-profit coworation which 
is organized to preserve and conserve natural areas and 
ecologically significant land for aesthetic, scientific, 
charitable, and educational purposes; and 

. 
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WHEREAS, t h e  Grantor and t h e  Conservancy both desire, intend 
and have the common purpose of conserving and preserving-the 
protected Property as a relatively natural habitat of fish, 
wildlife, or plants or similar ecosystem, by placing restrictions 
upon the use of t h e  Protected Property and by transferring from 
the Grantor to, the Conservancy through the creation of a 
conservation easement on, over and across the Protected Property 
affirmative r igh t s - to  ensure the preservation of the  natural 
elements and values of the Protected Property and conserve and 
protect its animal and plant populations and habitat; and 

WKEREAS, the terms and phrases "natural, ecological, 
scientific, aesthetic and educational value,Il "natural elements," 
!&natural characteris tics" and- Ilecological and aesthetic 
features," as used herein shall mean, without limiting the 
generality of those terms, the physical condition of the 
Protected Property a t  the time of t h i s  grant, as evidenced by 
reports, photographs, maps, and scientific documentation 
possessed by the Grantor or t h e  Conservancy (now or in the 
future) which may include but a r e  not limited to, the following: 

1 ; .  

a) the appropriate survey maps from the United States 
Geological Survey, showing property lines and o the r  
contiguous o r  nearby protected areas; 
b) a map of t h e  area drawn to scale showing all existing 
man-made improvements o r  incursions ( such  as roads, 
buildings, fences or gravel p i t s ) ,  vegetation and 
identification of flora and fauna (including, for example, 
rare  species locations, animal breeding and roosting areas, 
and migration routes), land use history (including present 
uses and recent past disturbances), and distinct natural 
features (such as large trees and aquatic a r e a s ) ;  
c) an aerial photograph of the Protected Property at an 
appropriate sca le  taken as close a s  possible to the date the 

donation is made; and 
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d) 
the Protected Property; and 
e) 
Preserve, County, Ohio" prepared by Jeff Knoop dated 
September 30, 1992 and updated by memorandum of Jeff  Knoop 

NOW, THEREFORE, t he  Grantor, for and in consideration of the 
facts above recited and of the mutual covenants, terms, 
conditions, and restrictions herein contained and pursuant to 
Ohio law, does hereby give, grant, bargain, and convey as an 
absolute and unconditional gift unto the Conservancy and its 
successors and assigns a Conservation Easement for a term of f ive  
(5) years from the date of this Grant of Conservation Easement 
over the Protected Property consisting of the following rights 
and restrictions: 

on-site photographs taken at appropriate locations on 

an lrEasement Documentation Report for 

dated December 29, 1993- I ;  ' . 

- -  . 

AFFIRMATIVE RIGHTS 
The Grantor conveys to the Conservancy and its successors 

and assigns t h e  following rights: 
T h e  r igh t  to enforce by proceedings at law or in equity. 

the covenants hereinafter set f o r t h .  This right shall include, 
but shall not be l i r n i L e d  t o ,  the r i g h t  t o  bring an a c t i o n  in any 
courc of competent jurisdiction to enforce the terms of t h i s  
agreement; t o  require t h e  restoration of the  property t o  its 
prior condition; t o  enjoin such non-compliance by ex parte 
temporary or permanent injunction; and/or to recover any damages 
arising from such non-compliance. Such damages, when recovered, 
may be applied by the conservancy, in its discretion, to 
corrective action on the Protected Property, if necessary. If 
such court determines chat the Grantor has failed to comply w i t h  

t h i s  agreement, Grantor s h a l l  reimburse the Conservancy fo r  any 
reasonable costs of enforcement, including costs of restoration, 
court costs and reasonable attorneys fees, in addition to any 
o t h e r  payments ordered by such court. 

1. 

In the event that t h e  Conservancy becomes aware cf an event 
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or circumstance of non-compliance with t he  terms and conditions 
herein set f o r t h ,  the Conservancy shall give written notice to 
the Grantor  or its successors or ass igns ,  at the address set 
f o r t h  below, of such event or circumstance of non-compliance and 
request corrective action sufficient to abate such event . . :  or : 

circumstance of non-compliance and restore the Protected'h;roperty 
to its previous condition. 
discontinuance, abatement.or such other corrective action as may 
be requested by t h e  Conservancy within thirty (30) days after 
receipt of notice shall entitle the Conservancy to bring an 
action as authorized h e r e i n .  

Failure by the Grantor to cause 

The Conservancy does not waive or forfeit t h e  right t o  take 
action as may be necessary to insure compliance with the 
covenants and purposes of this grant  by any p r i o r  - failure to act 
and Grantor hereby waives any-defense OX laches with respect to 
any delay by t h e  Conservancy i n  acting to enforce any of the 
provisions or exercise any rights under t h i s  easement. 

Nothing herein shall be construed to entitle the Conservancy 
to institute any enforcement proceeding against the Grantor for 
any changes to the Protected Property due to causes beyond t h e  
Grantor's control, such as changes caused by f i r e ,  flood, storm, 
civil .  authorities undercaking emergency action or third parties 
not under the control or supervision or acting with the consent 
of the  Grantor. 

. 

2 .  The r i g h t  t o  enter the Protected Property, in a 
reasonable manner and at reasonable times, but always upon pr ior  
notice to the Grantor ,  f o r  t h e  purpose of inspecting the 
Protected Prope r ty  to determine if the Grantor is complying with 
the covenants and purposes of this grant; and f u r t h e r  to observe 
and study nature and t o  make scientific and educational 
observations and studies in such a manner as w i l l  not disturb the 
quiet enjoyment of the  Protected Property by the Grantor,  its 
successors and assigns. 

3 .  The right to go upon the  Protected Proper ty  to carry out 
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an ecological management program on the Protected Property f o r  
the preservation, protection and enhancement of the nacural 
communities and native species occurring thereon, which 
management program may include among other management techniques 
the use of prescribed burning and selective cutting and I .  removal 
of vegetation. 
program through its own employees and volunteers or with the 
assistance of other organizations or agencies. 
shall be responsible for all expenses associated with i t s  
management of the property. 

The Conservancy may conduct this rnanage&eAt 

The Conservancy 

COVENANTS 

IN FURTHERANCE of the foregoing affirmative rights, the 
Grantor makes the following covenants, on behalf of the  Grantor 

and the Grantor’s successors and assigns , .  which covenants shall 
run w i t h  and bind the Protected Property: 

1. There shall be no industrial or commercial activity 
undertaken or allowed on t h e  Protected Property nor shall any 
r i g h t  of passage across or upon the  Protected Property be allowed 
or granted if t h a t  right of passage is used in conjunction with 
industrial or commercial activity. 

, 

2. There shall be LIO construction or placing of buildings; 
camping accommodations or mobile homes; advertising signs, 
billboards or other advertising material; or other additional 
structures on t h e  Protected Property. 

drilling; dredging; removal of topsoil, sand, gravel, rocks, 
minerals, or other materials; building of any roads; or any 
change in the topography of the land in any manner except for the 
maintenance of foot trails  or paths. 

4 .  There shall be no dumping of trash, non-compostable 
garbage or o the r  unsightly or offensive material, especially 
including any hazardous waste or toxic waste, on the Protected 
Property or changing t h e  topography through the placing of soil 
or other substances such as la2dfill or dredging s o i l s .  

3 .  There shall be no filling; excavation; mining or 

7 
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5. There shall be no spraying with pesticides, 

6. There shall be no operation of snowmobiles, dunebuggies, 
insecticides, or herbicides. 

motorcycles, all-terrain vehicles, or any other  types of I '  

motorized vehicles upon the Protected Property.  

livestock on the  Protected Property. 

,+' L 

7 .  

8 .  There shall be no tilling. 
9 .  

There shall be no horses allowed nor any grazing of 

There shaW be no plant  or animal species introduced 
e x c e p t  with the  prior express written consent o f  the Conservancy; 
provided however, in no event shall the introduction of exotic 
plant and animal species such as p u r p l e  loosestrife ( L v t h r u m  
salicaria) and honeysuckle (Lonicera  tatarica) which are known to 
invade natyral habitats be allowed. 

10. There shall be no manipulation or alteration of surface 
or subsurface springs or other bodies of water or any activities 
on or uses of the Protected Property detrimental to water purity 
or quality . 

cutting, destruction, or removal of trees and plants shall be 
restricted as follows: 

- -  

11. Except as otherwise specifically authorized here in ,  the . 

a. there shall be no removal, destruction, or cutting of 
living trees or plancs except t he  minimum necessary to 
maintain fences, foot trails, and paths  or with the  p r i o r  
express written consent of t h e  Conservancy; 
b. 
use as firewood. 

the Grantor may remove downed w o o d  but  only f o r  personal 

RESERVED RIGHTS 
Nevertheless and notwithscanding any of the foregoing 

provisions to the con t ra ry ,  the  Grantor reserves for the  Grantor 
and the Grantor's successors and assigns, all r i g h t s  as owner of 
the Protected Property,  except the r i g h t  to undertake any 
activities which are expressly and specifically prohibited by 
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this Easement or which are inconsistent with the conservation 
purpose of this grant. 
Grantor include, but are not  limited to, the following: 

1. 
"no trespassing" or similar signs on the Protected Property. 

2. The right to sell, give, or otherwise convey the" 
Protected Property or any portion or portions of the Protected 
Property, provided such conveyance is subject to the t e r m s  of 
this Easement. 

T h e  right.to use the Protected Property for hunting, 
fishing, hiking and similar recreational uses. 

t r a i l s  or paths. 

The specific rights reserved by the 

The right to place interpretive signs and Itno hnnting," 

3. 

4 .  The right to maintain or replace existing fences, foot 

T h e  right to remove downed wood for personal use as 

The right to erect and maintain fences around the  

5 .  - -. firewood as indicated above. - 

perimeter of a l l  or portions of the  Protected Property to protect 
its ecological value and to prevent unauthorized use of the 
property. 

The Grantor hereby agrees to notify the Conservancy in 
writing before exercising any reserved right which may have an 
adverse impact on t h e  natural characteristics or ecological and 
aesthetic features of the Protected Property protected by this 
Easement. 

6. 

GENERAL PROVISIONS 
This Conservation Easement shall run with and burden the 

Protected Property for a period of five ( 5 )  years from the date 
hereof and shall bind the  Grantor and the Grantor's agents, 
successors and assigns and any and a l l  other successors to it in 
interest. 

The Grantor hereby warrants and represents that the Grantor 
is seized of the Protected Property in fee simple and has good 
right to grant and canvey t n i s  Conservation Easement, that the 
Protected Property is frse and clear of any and a l l  encumbrances, 
and that the Conservancy and its successors and assigns shall 
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have the use of and enjoy all of the benefits derived from and 
arising out  of this Conservation Easement. 

The Grantor agrees to pay any and all real  property.taxes 
and assessments levied by any competent authority on the.. 
protected Property, and to r e l i e v e  the Conservancy fran"any duty 
or r e s p o n s i b i l i t y  to manage or maintain the Protected Property. 

If the Grantor becomes delinquent in payment of said taxes 
or assessments, to the extent that the G m m t o r  may forfeit its 
interest in the Protected Property,  the Conservancy, at its 
option, shall have the right to purchase and acquire the 
Grantor's interest in said Protected Property by paying funds to 
discharge said delinquent taxes or assessments, or to take other 
actions as may be necessary to protect the Conservancy's interest 
in the Protected Property and t o  assure-the dontinued 
enforceability of this Conservation Easement. 

and purposes of this grant  will be inserted by it in any 
subsequent deed or other legal instrument by which the Grantor 
transfers or divests itself of all or any par t  of its interest in 
the Protected Property, and t h a t  the  Grantor will give the  
Conservancy written notice of any such conveyance within fifteen 
(15) days after closing. 

sent by certified mail, return r e c e i p t  requested, t o  the 
following addresses or such address as may be hereafter s p e c i f i e d  
by notice in writing: 

The Grantor agrees that the terms, conditions, restrictions, 

~ n y  notice required in this Conservation Easement shall be 

The Conservancy: 
.- -- *.. . 

Grantor: 
. . . .  . ... . .. . _  .. .. 


